pecial Education Law:
“hallenges Old and New

>m the first campaigns to win educational rights for children with disabilities to the
rrent legal struggles, legal reforms have improved conditions for children with -
sabilities. But many legal controversies over special education issues remain.

{ MARK C. WEBER

aw has always affected the educa-
tion of children with disabilities. At
one time, the law excluded from
school children deemed either un-
able to learn or merely considered
- disturbing to others. Special educa-
§ tion programs existed in many ar-
e ¥ cas, but as late as the 1970s, Con-
ss found that 1.75 million children were excluded

m school entirely and 2.5 million were in programs
+ Aid nar meer their neede Teoal reform has im-

proved conditions immensely. But many legal contro-
versies remain, and there are practical lessons to be
learned from legal developments.

SIX MILESTONES
1. PARC and Mills. Parents of children with dis-

abilities witnessed the movement for educational
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quality for African Americans, and they began cam-
aigns to establish a right to education for their chil-
ren. Two influential cases — PARC'v. Pennsylvania
nd Mills v. Board of Education' — resulted in decrees
nding educational exclusion, mandating adequate
2rvices, and establishing rights for parents to chal-
:nge decisions about their children’s education.

2. EAHCA, IDEA, IDEIA. In 1975, Congress
assed the Education for All Handicapped Children
<t (EAHCA), which established that every state ac-
epting federal special education funding must pro-
ide an enforceable right to a free, appropriate public
ducation to all children with disabilities. Renamed
1e Individuals with Disabilities Education Act
‘DEA), this law continues to be the backbone of spe-
ial education law.? Recent changes, embodied in the
adividuals with Disabilities Education Improvement

ct (IDEIA) of 2004, coordinate special education’

w with the No Child Left Behind initiative and
1ake adjustments to procedures.?

IDEA embodies some basic concepts. First among
1ese is zero exclusion, the idea that all children, how-
ver severe their conditions, are entitled to an appro-
riate education. A second concept is a free, appro-
riate public education itself, sometimes referred to as
FAPE.” This term conveys the obligation to adapt
ducation to the needs of children with disabilities. A
1rd idea is related services, the entitlement to serv-
ies other than ordinary classroom instruction. A
»urth basic concept is least restrictive environment,
1e mandate that children with disabilities must be
Jucated to the maximum extent appropriate with
aildren who do not have disabilities, and that related
:rvices must be provided to prevent removal from
sneral education. Fifth, the education must be free,
ad the charges imposed on parents of children with
isabilities must be eliminated. A sixth idea is parental
articipation rights, which include notice and in-
slvement in decisions about their child’s education.
sventh is the Individualized Education Program
EP), a written document for each child that sets out
1e child’s current level of performance, the goals the
1ild will meet, and the specific educational and re-
ted services to be provided.

The law also establishes basic procedures for spe-
al education identification, evaluation, meetings of
‘hool personnel with parents for developing an IER
lacement of the child, and resolution of disputes.
lispute resolution procedures include mediation, as
* ell as the right to a hearing. At the hearing, the par-
1t and the school system can submit documents and

call and cross-examine witnesses. Both sides may ap-
peal the final administrative decision to a court.

3. Rowley. Many appeals of hearing decisions have
raised the issue of whether the services offered by the
school district meet the standard of appropriate edu-
cation for the child. In the one case that has reached
the Supreme Court, Board of Education v. Rowley, the
Court overturned a decision that required a school
district to provide a sign-language interpreter to a

child who, through lip reading and use of a hearing

Concerns exist over the possibility
that some children are receiving a
learning-disabled label when they
have simply been deprived of good
classroom instruction.

aid, was performing satisfactorily in class and passing
from grade to grade.* The Court said the EAHCA was
intended to provide a floor of educational opportu-
nity and give children some educational benefit,
rather than maximize the potential of children with
disabilities to the same degree that the potential of
other children was developed. The Court thought
that the maximization approach was unworkable and
was more than what Congress intended. Although the
decision limited its analysis to the situation of a child
able to perform adequately in the mainstream, the
Court’s reasoning has been applied in many other
CONtexts.

4, Tatro and Garret F. In Irving Independent
School District v. Tatro and Cedar Rapids Community
School District v. Garret E, the Supreme Court af-
firmed decisions requiring school districts to provide
clean, intermittent catheterization for a child who
could not urinate normally and to furnish a variety of
specialized nursing services, including ventilator
maintenance, for a child who could not breathe with-
out mechanical assistance.” The Court rejected argu-
ments that these services were medical ones not cov-
ered by the law. The Court’s approach reinforced the
mandate to place students in the least restrictive en-
vironment, for it required school districts to provide
elaborate, expensive assistance to enable children to
be educated in an ordinary classroom setting,

5. Burlington and Remedial Matters. Several
other Supreme Court decisions have addressed such
topics as tuition reimbursement, damages, and attor-




> fees. Burlington School Committee v. Department
ducation held that tuition reimbursement could be
rided through due process hearings and appeals
n the school district fails to offer appropriate edu-
>n and the parents enroll the child in a private pro-
0.8 In Florence County School District Four~. Carter,
Court extended the rule to cover programs not ap-
red by the state, as long as the programs provide
ropriate education.” Courts have further extended
e ideas to require payment for related services and
nandate compensatory education. Although the
reme Court initially decided that the law did not
tle prevailing parents to receive attorneys’ fees
a the school district, Congress amended the law to
7ide fees. More recently, the Supreme Court ruled
- the law does not permit prevailing parents an
rd of charges for expert witnesses, though there is
s movement in Congress to overturn that decision.

. Honig and Discipline Issues. As early as the
Js case in 1972, courts recognized that suspensions
expulsions kept many children with disabilities
of school. IDEA says that when a school district
1es to change the placement of a child with a dis-
ity and the parent invokes due process hearing
its, the child is to stay put pending resolution of
dispute. In Honigv. Doe, the Supreme Court ruled
- this provision applies to disciplinary suspensions
. expulsions that would cause a change in place-
1.8 Therefore, children with disabilities could be
t in school despite a long-term suspension or ex-
sion, as long as the parents requested a due process
ring, though the Court left open the possibility
t a judge could modify the placement if the stu-
t was dangerous. Congress later altered this
ingement. The law currently provides that chil-
n with disabilities may be removed to intetim al-
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ternative educational settings if their misconduct is
unrelated to their disability or if the misconduct in-
volves weapons, illegal drugs, or infliction of serious
bodily injury.?

CURRENT LEGAL ISSUES
1. Special Education Eligibility. A great deal of

activity in the schools, before hearing officers, and in
the courts has to do with eligibility under IDEA.
Concerns exist over the possibility that some children
are receiving a learning-disabled label when they have
simply been deprived of good classroom instruction.
There is skepticism about some traditional evaluation
methods, such as IQ testing. In addition, many ob-
servers have noted that African Americans are dispro-
portionately identified as having mental retardation
and emotional disturbance. A recent innovation is re-
sponse-to-intervention (RTT) methodology, which
exposes students who are not performing as well as
others to progressively more intense, scientifically val-
idated instruction and concludes only at the end of .
the intervention that the student who does not re-
spond has a learning disability. ,

In the IDEIA, Congress provided that schools
could use up to 15% of their federal special education
funding to furnish services to children who have not

" been identified as eligible under IDEA; these services

may include RTT. If there is a racial disproportion in
the numbers of children identified, the school district
must allocate the money to early intervening services.
There is also activity in the courts. A number of de-
cisions have upheld determinations that children who
display serious difficulties with learning are neverthe-
less ineligible for services under IDEA. This trend has
received both guarded scholarly support and strenu-
ous criticism.' '

2. Related Services and Least Restrictive Set-
tings. Developments are also on the horizon with re-
gard to related services and least restrictive environ-
ment. Advocates are looking to the expansive view of
mandatory related services in Tatro and Garrer F. and
arguing for more supports to enable children with se-
verely disabling conditions to thrive in ordinary class-
rooms. In L.B. v. Nebo School District," for example,
a court of appeals required a school district to provide
extensive, at-home, applied behavior analysis services
for a child with autism in order to support her success
in a mainstream grade school classroom during the
school day. Decisions of this type interpret the IDEA
language to require that children not be removed
from the general education classroom unless they can-




not be educated there with the use of supplementary
aids and services.

3. Preventing Harassment and Bullying. Parents
sometimes object to mainstream placements because
their children are harassed because of their disabilities.
This harassment may occur in separate settings as
well, of course. Courts are increasingly permitting le-
gal remedies — in the form of either tuition reim-
bursement or damages awards — against school dis-
tricts that fail to prevent harassment by teachers and
students. These developments match the growing
recognition that bullying and abuse frequently inter-
fere with children’s learning.

Couris are increasingly permitting
legal remedies against school dis-
ricts that fail to prevent harassment
by teachers and students.

4. Appropriate Education Standards. More than
L quarter-century after Rowley, controversy continues
wer the level of services to which children are enti-
led. Outcomes for children in special education, even
‘hildren who do not have significant cognitive im-
rairments, lag far behind those for other children.
_hanges to IDEA since Rowley to emphasize self-suf-
iciency and harmonize the statute with standards-
rased educational approaches have led commentators
nd at least one federal court in J.L. v. Mercer Island
chool District to conclude that Rowley is now obso-
:te.”” The Mercer Island decision is now on appeal,
nd further proceedings may shed light on this issue.
tegardless of what happens'in the courts, it is hard to
nagine that the movement toward standards-based
ducation will not raise the bar for special education
srvices and stimulate the demand for better out-
omes.

5. Remedies Developments. After the Carrer de-
sion, Congress codified the right to tuition reim-
ursement, but used awkward wording that might be
ken to mean that the remedy applies only when the
1ild has previously received special education from
e public school. If that interpretation is adopred, it
ould rule out reimbursement when the school dis-
ict, without justification, refuses to offer special ed-
ation to a child who needs it and the parent enrolls
e child in a private special education placement. It
ould also prevent reimbursement when the public
hool offers a blatantly inappropriate special educa-

tion placement and the parent places the child in a
private program without ever enrolling the child in
the school district’s program. Courts disagree on
whether the law compels these results, and the issue
is now before the Supreme Court in Forest Grove
School Districtv. T.A." :

Issues also exist over when parents may invoke such
remedies as the Americans with Disabilities Act and
Section 504 of the Rehabilitation Act to obtain dam-
ages for conduct by school officials that leads to edu-
cational, emotional, or physical harm to children with
disabilities, as well as whether damage cla@ms might
be asserted for violations of IDEA, the Constitution,
and other federal laws through the Civil Rights Act.

In addition, there are continuing developments
concerning attorneys’ fees. IDEIA provides that par-
ents and their lawyers must pay attorneys’ fees in
some situations when due process hearings are in-
voked frivolously or for an improper purpose. In ad-
dition, courts have generally applied to special educa
tion cases a Supreme Court decision from a different
context, holding that attorneys’ fees for prevailing
claimants are not available for a settlement unless that
settlement has some form of endorsement from a
court, as with a consent decree.

6. Behavior Intervention. Student discipline is a
longstanding issue in special education, as indicated
by Honig and the IDEA amendments. More recently,

parents and their advocates have focused on behavior
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:rvention services to keep their children from en-
ing in the kind of conduct that will trigger disci-
1e. Accordingly, due process challenges are con-
ding that educational programs offered by school
ricts fail to meet standards of appropriate educa-
1because they lack adequate behavior intervention
ns. A prominent decision is Neosho R-V School Dis-
tv. Clark.” Increasingly, parents are also arguing
t programs offered by schools lead to excessive re-
val from the regular classroom because the pro-
ms lack behavioral supports, thus violating the
t restrictive environment obligation.

ME PRACTICAL CONSIDERATIONS

.. Maximizing Resources. Creative educators
»w how important it is to maximize the resources
ilable to serve children who need extra support. Un-
the current law, services may be available through
y intervening services, RTT programs, and Title I as-
ance, all without necessarily designating a child asa
:cial education” student. The challenge to teachers
_administrators is to use all of those sources to raise
educational attainment of children, while also mak-
sure that children eligible under IDEA are properly
1tified and are afforded their procedural rights. RTI
st not be used to delay intensive services for children
> need them.

. Minimizing Isolation. The President’s Commis-
1 on Excellence in Special Education declared that
cators should realize that children in special educa-
1 are the responsibility of general education first,
that thinking about special education and general

cation as two separate systems leads to perverse in-

tives and neglect of children’s needs.' Too often,
;ial education continues to be viewed as a place to
1 a child, rather than as a bundle of services to sup-
ta child and help him or her succeed. Teachers and
rinistrators can support the efforts of parents and
ocates to improve services delivered to children with
bilities in the mainstream, so that the children can
n with and from others and achieve at grade level
bove, except perhaps in the rarest cases of serious
nitive impairment.

. Promoting Not-So-Special Education. Does
ial education have to be special? All children de-
e education that will enable them to thrive. Chil-
1identified as children with disabilities have pro-
aral rights and educational entitlements that must
sbserved. But the education they receive need not
¢ so different from that received by other children,

and the education received by all children should be
of high quality and tailored to their needs. If exten-
sive support services, behavior intervention, and nec-
essary out-of-classroom help can be given to the stu-
dents with disabilities, the children will be able to fit
seamlessly into the mainstream of public education.
That should be the goal of special education and spe-

cial education law. K
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